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BEFORE THE NATIQNAL GREEN TRIBUNAL PRINCIPAL BENCH
NEW DELHI
0.A. NO. 24 OF 2023

IN THE MATTER OF:-

Guldeep Bhatia & ors. o . Appllicant'
| Versus |

Govt. of NCT of Delhi & ors. | ... Respondents

Affidavit of Bhaskar Seal S/o Sh. P.C. Seal, Aged about '4_5'years,
Remunerative Project Cell, Municipal Corporation of Delhi, on behalf of.
the MCD.

I the above named deponent do hereby solemﬁly affirm and declare
here as under:- | |
1. That it is humbly submitted that I am preséntly Working as 'AsS’istar_lt
Commissioner, RP Cell, .MCD and fully conversant with the facts of
the casé on the basis of the record maintained and made available in
this regard and as such am competent to depose and swear the present.
affidavit on behalf of the respondent/ MCD.
2. That it is humbly submitted that the present application was filed by the
applicant against the mobile tower installed at a park situated at SDMC_
- (Now MCD), Park F-Block, Hari Kunj, opposité BSES, DDA Market,
Hari Nagar, Ward No. 10/S  (Latitude:’ 28.620046 Longitude:

TARk110966)

$ \ A3 hat\the present matter was listed before this Hon’ble NGT on

KAMLESH CHANDRA
* ' TRIPATHI 2
AREA: 0.L. DELH!
Keyd. No. 16924¢
Eaniry Daie,

(ﬁ. 023 wherein this Hon’ble Tribunal passed directions as follow:

: ,_ln our view a substantial question relation to environment due to.

i{nplementanon of Scheduled Enactments under NGT Act, 2010 has
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arisen but before taking any further action in the matter, we find it
appropriate to obtain a factital report for which purpose we constitute
a joint committee cohaprisin_g DPCC,' District Magistrate, west Delhi
and MCD who shall submit a report within two months by e-mail at
Judicial-ngti@gov.in preferably in the fornﬁ of searchable PDF/ OCR
Support PDF and not in the form of image PDF..”

1. That as per record the-Municipal Corporation of Delhi passed a policy
vide resolution no. 259 dated 04.01.2020 for pérmission for instal,_lation
of Cellular Towers on Wheels (COW) in South Delhi Municipal
Corporation (erstwhile) areas. Copy of the Policy dated 04.01.2020 is
annexed herewith as ANNEXURE-A. ,‘

. That as per record the applicant applied for installation of Cellular
Tower On Wheels (COW) at South Delhi Municipal Corporation (Now
Municipal Corporation of Delhi), Park F-Block, Hari Kunj, opposite
BSES, DDA Maﬂcet, Hari Nagar, Ward No. 10/S (Latitude: '28.620046'

" Longitude: 77.110966). | | |

. That as per record the: permissi(')nv vide letter no.
AC/RPC/SDMC/2021/D-199 dated 16.08.2021 issued by ‘Assistant
Commissione.r, Remunerative Project Cell, SDMC permifting to M/s |
Indus Towers Ltd. to set uiﬁ Cellular Towers on Wheels A(COW) at

'SDMC (Now MCD), Park F-Block; Hari Kunj, opposite BSES, DDA
Market, Hari Nagar, Ward No. 10/S (Latitude: 28.620046 Longitude:
77.110966) has granted as per norms of the policy. It is fur.therl

submitted that there is no violation of the rules as per the existing




7. That it is submitted that the Hon’ble High Court of Delhi vide
orders dated 09.12.2022 (Annexure-E) in the matter CM (M)

1380/2022 titled M/S Indus Towers Ltd. V/S Gautam Nagar
Residents Association Regd. & ORS has directed the following : -

“In the’ meantlme, 1mpugned order dated 19.07.2022 (Annexure- |
@) passed in O.A. No. 232,/2022 and order dated 20.09.2022
(Annexure-D) passed in Review Application No.27/2022, case
titled as Gautam Nagar Residents Association Regd. Vs.
Commissioner, SDMC and Ors., passed by the Tribunal are

~stayed.
%ﬂ’w
- DEPQNENT
VERIFICATI()N 10 JuL 2023 |
OQQ &V erified at Delhi on thls ____day of July 2023 that the contents

&éﬁe above affidavit are true and correct to .my knowledge derived
?’ s‘ﬁ\om the official records maintained by the MCD and I believe the
é‘} same to be true and correct.

‘KAMLESH CHANDRA
TRIPATH)
AREA: C.L. DELHI
F"<d No. 16924 .

utry Date
¢ 14-02-2025
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_Itcm No. 14 s qulcy for permission of getting up Comm.uniq'aﬁon }Cé[lulgr MObﬂ,E‘TOWCI"
on Wheels (COWs) iu South Delbf Muulcipal Corporation areas.

() Commissioner’s lotter No. F, 3J/RP Cel)SDMC/STSIC&C duted 4-12-2018.

In the Standing Committeo held on 22nd October, 2019, issuc of existing unauthorized

Commumcatiol?s Cellular Towers on Wheels (COWs) hercinafter referred to as COWSs was raised. During
the courss of discussion, it was noted that there is no policy on date governing setting up/establishment of
CO}VS in the South DMC areas. The members expressed that the SDMC should frame a policy for
setting up/establishment of COWs in South DMC areas and to generate revenue,

BACKGROUND AND FACTS

In nurpbcr of meetings, the representatives of Cellular Mobile Operators pointed out that the
number of complaints are being received regularly from the general public regarding poor signals/call drops
while makmg the cellular phone calls. It was dlso pointed out that in many cases they face lot of r esistance
from the residents of the colony/area while installing of cellular towers on rooftop of & building resultod

into poor signals. _
To resolve this problem, suggestions were recéived from the representatives that Cellular on

Wheels (COWs) may be provided in the area where such types of complaints of poor signals are being
received. The COW is a temporary arrangement which can be installed at required location (Public places
i.e. markets, parks, on road sides, parking areas and open spaces in Departments” premises, etc.).

Accordingly, the proposal was moved and the Addl. Cmyr. (Engg.) observed that this proposal

needs mention of the terms and conditions as well as revenue earning options in detail.

In this regard, the documents/policies/information have been collected from various depar’uhenw/
States where such type of COWs are being permitted i.c. New Delhi- Municipal Council (NDMG),

Haryana, Defence, Maharashtra, Uttarakhand, Orissa, ctc.

QPINION OF LaW
The matter was studied and the opinion of Law Deptt. was also obtained on this issue. The

opinion of Law. Department is reproduced as under :—
“], The department has not placed on record a copy of notification dated 15-11-2016 issued
by Ministry of Communications (Department of Communications) published in the Gazette
of Indfa on 16% Nov., 2016. This notification has been issued in exercise of powers
conferred by Sub-scction (1) of Clause (e) of Sub-section (2) of Section 7 read with
Sections 10, 12 & 15 of the Indian Telegraph Act, 1885. A copy of the aforesaid notification
having been downloaded from the official website is placed opposite for perusal ang
consideration of the Engineering Wing to bring its terms and conditions within the ambit of -

aforesaid notification.

The notification deals with the rules framed by the Central Gowt, with respect to under-
ground infrastructure and over-ground infrastructure (Mobile Towers), Therefore, while
making any policy and terms and conditions governing the contemplated policy, the
department should not frame any condition de hors the rules contained in the aforesaid

| OS]

notification,

3. A perusal of the notification shows that the SDMC being a local authority is covered
inder the definition of appropriate authorify and it can exercise the powers with respoct ¢ L
framing of policies, terms and conditions within the rules framed by the Central Govt ‘ang o
conditions governing the license U/s 430 of the DMC Act, 1957, . SYOVicand o

Corpu. (Jan.-2020SDMC [ 51 .
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Gopy of the type test certificate 1ssued1> 1AQomotwe: Research Assoclationg,aoﬁ

(ARAI) to the manufactures of the Diesel G t '
cloataree ot opom | esel Generator (D) Sets, if applicable, along w

(vi) Self-declaration of SACFA Clearancé to be obtained within six months. ;
(vii) Indemnity Bond/Affidavit as per clauses mentioned at SI. Nos. 13, 16, 25 & 26 above.

(viii) The telecom company/service provider will submit an Indemnity Bond mdemmfymg the
SDMC to keep harmless from all losses/damage/fire.

. (iX) Certification of the technical design by a Structural Engineer attesting to the structural
safety @fs'ghe overground telegraph infrastructure of COW.

(x) The names and contact details of the employees of the telecom company/service provider
for the purposes of communication i in regard to the application made

TIMELINES :

S.No. ‘ Action Timeframe

1. Scrutmy of documents submitted by the telecom company/
service provider.

Within 7 days of receipt of application.

2. Joint Inspection of site(s) by the followmgMembers/I‘eam: Within 7 days of scrutiny of

- X ' documents and if the documents
() EE(B) of the zone/area or his representative submitted are found in order.

(i) EE(M) of the zone/area or his representative

(i) AC/RP Cell or his representative (except in case of
Park)

(iv) Representative of Land & Estate Deptt.
(v) Representative from Horticulture Deptt, (in caseof

. I.) al'k) . r';i“
_ (vi) . Representative of the telecom company/servace
, “provider . ‘ ‘ ,
3. Issuance of Letter of Acceptance. Within 7 days of joint inspection, if

site found feasible.

4. Deposition of Advance Monthly Rental Cl harges (equivalent” Within 15 days of issuance of letter
to 3 months monthly rental ‘charges) & security deposit  of acceptance.
(equ:yalent to 2 months monthly rental charges).

5. Grant of permission. Within 7 working days of completion
of all formalities including deposition
of advance monthly rental charges
security deposit.

o ——-
In view of all above, it is submitted that the proposal containing Policy for permission of scttmg
up Communication Cellular Mobile Towers on Wheels (COWs), with the Fee Structure as mentioned in ;
the Policy, in'South Delhi Municipal. Corporation areas, may be placed before the Corporatmn through
Standing Committee for consideration and approval please.
(n) Resolution No. 117 of the Standing Committee dated 18-12- 2019.

~ Resoived that it be recommiended to the Corporation that the proposal of the Commissioner as
contained in his letter No. F, 33/RP Cel/SDMC/575/C&C dated 4-12-2019 regardmg Policy for permission
of setting up Communication Cellular Mobile Towers on Wheels (COWs) in South Delhi Municipal
Corporatzon areas, as detailed in aforesaid letter, be approved,

Corpn. (Jan.-2020)/SDMC [ 61]




(C) For COWs existing before issue of this Policy, telecom company/service provider, at the
time of regularization within 30 days of notification of Policy, will have to pay arrears from
the date of their existence with penalty @ 25% over and above the monthly rental
charges. If any COW is found installed without permission after 30 days of issue of this
Policy then it shall be regularized after payment of penalty @ 50% over and above the
monthly rental charges. The rental charges as wéll as the penalty will be charged on
monthly basis. For date of existence of COW, the telecom company/service provider will
have to submit an affidavit along with other requisite documents.

(D) Applicable taxes.

(E) After issuance of permission letter by the SDMC, the telecom company/service provider
should submit three months advance fee and two months of fee as security deposit.
Security-deposit will be refunded after expiry of the allotted period. If security is deposited
in the form of Bank Guarantee then the validity of Bank Guarantee will be period of
permission plus three months. The Bank Guarantee should be drawn on any Natnonahsed
Bank within the jurisdiction of Delhi only.

(F) Payment Terms :—The advance amount equivalent to threc months rental charges paid
by the telecom company/service provider shall be adjusted towards the monthly rental
- charges for first three months in respective first three months.

Thereafter, the telecom company/service provider shall submit to the SDMC, the
advance monthly rental charges per month for each site and other dues, if any, on or
before 7th day of the month through online payments.

Non-payment of monthly rental char ges and other dyes Within the prcscribed date
will constitute breach of the terms of permission and shall,i‘endcr the permission liable to
be revoked. Besides, the telecom company/semce provider shall pay an interest of 15%
per annum on the amounts of permission and other dues payable remaining outstanding
after the due date and falling in aryears. Interest shall continue to accrue till the monthly
rental charges and other dues are finally squared up. Such interest shall be charged for
the full month if the payment of monthly rental charges and other dues are not made by
the due date with arrears, if any. In case, payment remain outstanding for a maxlmum
period-of 45 days, the pem‘ussmn shall stand terminated.

1L
8.0.P. FOR GRANT OF PERMISSION :

Application for grant of permission will be submitted by the telecom company/service provider
having valid license from the Deptt. of Telecommunication, Ministry of Communications, Govt. of India

List of documents to be submitted along with application :—

(i) Copy of relevant license issued by the Deptt. of Telecommunication, Govt of India and
copy of registration certificate of the company.

(ii) The telecom company/service provider will submit the plan and location plan of the COW
duly signed by the applicant and the Structural Engineer. The Plan should include the
extent of land required for establishment of the overground telegraph infrastructure for
COow. .

(i) No Objection Certificate from Archacological Survey of India (AST) (wherever applicable).

(iv) No Objection Certificate from Airports Authority of India (AAI) (only in case if the
location is marked in ‘Red’ Zone in Colour Coded Zoning Map (CCZM) specified by
AAD. ’

Corpn. (Jan.-2020)/SDMC | 60 |
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28, After expi ‘ i igsi ‘
ﬁer' expiry of the period of permission due to offlux of time or termination of the
permission whichever is earlier,

v e ier,a 15 days period will be provided to the telecom company/
.Sitx:mc provider to remove its material from the sites and peacefully handover the vacant
13

N The telecom company/service provider shall vacate the sites by taking away all its
articles and handover the vacant sites before such period otherwise the SDMC shall have
the right to seize these material. Unauthorized occupancy charges (equivalent to twice the
monthly rental charges) will be levied aftor expiry of such 15 days Grace Period.

29. Transfer .—The telecom company/service provider, during the tenure of permission shall
not transfer, assign or part with the sites or any portion thcfeofperr_nanently or temporarily
to anybody else and shall not be allowed to take any person to share the towers, exeeﬁt in
accordance with this permission, without the prior permission of the SDMC.

30.

Ass.r‘gnmenl and Sub-letting :— Any form of assigning the right to the permission or sub-
letting Fhﬁ whole or part thercof of the sites, will strictly not be allowed at any point during
the period of permission and violation of the same, will lead to the revocation of the

permi_ssion, with the SDMC reserving the right to forfeit all interest-free performance
security and payments made.

31, Duration of permission period :— The permission shall be for a period of 3 (three)
years from the date of issue of permission letter. Such permission would remain applicable
subject to fulfilment of the terms and conditions, and such permission should expire with
efflux of time. The monthly rental charges will be chag}‘éﬁ. from the date of issue of
permission letter,

s
o

(93]
o

Compliance with applicable Laws :—The telecom,company/service provider shall bear
all salaries, wages, bonuses, payroll taxes or accryals including gratuity, superannuating,
pension and provident fund contributions, contributions to worker’s compensations.funds
and employees state insurance and other taxes and charges and all fringe and employee
benefits including statutory contributions in respect of such personnel as per law and it is
agreed they shall at no point of time be or construed to be employees of the SDMC and
the telecom company/service provider shall be solely responsible for compliance with all
Labour Laws which shall include all liabilities of the Provident Fund Act, ESI Act,
Workmen’s Compensation Act, Minimum Wages Act and other Labour Welfare Act in
respect of its personnel. :

33.  Employees conduct :—The telecom company/service provider shall ensure that all persons
employed behave in an orderly and disciplined manner and that the said employees are
prohibitéd from carrying on any unfair activities, demonstrations in the vicinity of the site.

34, For dispute of any kind, the jurisdiction of courts will be Delhi only.

I1.

FEE STRUCTURE : :
(A) Administrative charges = Rs. 10,000/- (Rs. ten thousand) pér COW (NON-
REFUNDABLE). _
| (B) Monthly rental charges for land allotted is Rs. 339/- (Rs. three hundred thirty nine only) |

per sq.ft./per month, _
Corpn. (Jan.-2020)/SDMC [59] o =




20.

2%

23.

24,

25.

26.

27.

113 7

Encroachmen! ‘— The telecom company/service provider will strictly not encroach upon
ény area and shall restrict to allotted site only. In case, the telecom company/service
Pl‘OVlfler encroaches upon the public land, the SDMC reserves the right to revoke the
permission and forfeit the interest-fiee performance security.

S.C’C_ur‘ity Arrangement — The telecom company/service provider will ensure safety and
security of the equipments installed at the allotted sites and will be responsible for safety

i’md security of the sites. The SDMC in any case will not take any responsibility of theft/
0ss. .

No Signage :—The telecom company/service provider shall not be allowed to install any -

type of signage (commcrcial/non-commercial) for any purpose inside/or outside the sites.
In case, the telecom company/service provider installs any type of signage (commercial/
non-commercial) for any purpose inside/or outside the sites, a fine of Rs. 10,000/- (Rupees
ten thousands) per day per site will be imposed upon the company/service for a maximum
period of seven days, after which SDMC reserves the right to revoke the permission w.r.t.
‘such site(s) without any notice/communication.

Compliance with the Law :— The sites and the fixtures and the appurtenances thereto
conform to every applicable requirement of law or duly constituted authority or the
requirements of the carriers of all insurance on or relating to the sites. The telecom
company/service provider at its sole risk and expense, at all times during the term thereof
promptly comply with all such requirements. The telecom compary/service provider shall
comply with all applicable statutes, rules and regulations of Central, State Governments,
Municipal bodies, and all applicable rules and also regulations of the Delhi Fire Department.
The telecom company/service provider shall comply with ang abide by the judgements
passed from time to time by Hon’ble Supreme Court/High@ourt or any other judicial/

quasi-judicial body/authority. The same shall be the responsibility of telecom company/
service provider.

S

The. selection of site for installation of COWs and its operation shall be such that it should
not disturb the free moments of the traffic/public and shall preferably be away from the
school/hospital and places where heavy traffic and public movement is being done.

The COW may include the base of the Tower on Wheels subject to fulfilment of the
safety measures and structural stability.

For providing generator set for COW, a copy of the type test certificate issued by
Automotive Research Association of India (ARAI) to the manufactures of the Diesel
Generator (D) Sets, as per guidelines issued by DOT will be submitted along with
clearance of DPCC.

The telecom company/service provider shall ensure the safety guidelines issued by DOT
in this regard. However, a Self-Declaration in this regard will be submitted by the applicant.

For COWs existing before issue of this Policy, telecom company/service provider, at the
time.of regularization within 30 days of notification of Policy, will have to pay arrears from
the date of.their existence .with penalty @ 25% over and above the monthly rental
charge‘sfilf“ any COW is found installed without permission after 30 days of issue of this
Policy then it shall be regularized after payment of penalty @ 50% over and above the
monthly rental charges. The rental charges as well as the penalty will be charged on
monthly basis. For date of existence of COW, the telecom company/service provider will
have.to submit an affidavit along with other requisite documents.
e Corpn. (Jan.-2020)/SDMC [ 58 ]
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14,

16.

17.

ities
be covered by the telecom company/servi ider on an

pretext. (It will be the absolute dicerar: pz{ny Service provider on any
50 s q.mirs.) PSOlute discretion of SDMC to determine and allow the space upto

The telecom company/sery
penmssions/certiﬁcatgas if
law and will sybmit the foll

ice Provider at its own cost shal take the necessary statutory
rec]"mred for the same from any other agency or deptt. as per
owing documents :— »

(2) The telecom company/sery

ice provider will indemnify the- mloss -
from all losses/damage/fue, fy the SDMC to keep harmless

(¢) No Objection Certificate from Alrports Auth
location is marked in

ority of India (AAI) {only in case if the
‘Red’ Zone in Colour
AAl}.

Coded Zoning Map (CCZM) specified by
(d) Asper gui.de;lines o'f Department of Telecommunications (DOT), a copy of application
for Standing Advisory Committee on Frequency Allocation (SACFA) clearance
acknowledged by WPC Wing of Dep { ication,

artment of Telecommximcatlon, Govt. of India

. Corporation and the SACFA clearange, when
: pbtamed will be submitted within 6 months of granting permission. The self-declaration
in this regard will be submitted by the applicant. In case of existing' mobile towers the
SACFA ¢learance, wherever availab '

le, will be submitjed hlongwith the application in
the Corporation. ‘ i

X
&

The telecom company/service provider shall install/operate the COW within the designated
site and shall maintain the same in neat and

sanitary conditions and comply with all
applicable laws of the country.

The telecom company/service provider shall ensure high standard of hygienic and cleanliness
$0 as to create a clean and healthy environment to enhance the image of SDMC. In case

the telecom company/service provider fails to maintain the same, the fine as per applicdble
laws will be imposed on it. In this regard, the directions/guidelines of the Hon’ble Court or
the departments/agencies shall be followed.

Any physical (or otherwise) damage or injury to the commuters/passersby due to lapse on

the part of the telecom company/service provider will be the sole respOnsibility of the
telecom company/service provider only and the SDMC will have nio legal obligations or
liabilities towards the injured. The telecom company/service provider will indgmnify and

can be indemnified the SDMC for any losses on this account. o
The telecom company/service provider will ensure that fire detection, lightening and
special measures are installed at the applicable site and are kept in good cq‘ndltxon.

The telecom company/service provider agrees voluntarily and unequiy‘o§a}ly Fo provide
un-fettered access to the authorized representative of the SDMC for- in,s;gec‘txon at any
time and agrees voluntarily and unequivocally to abide by an‘d camply with,'-an instructions
as may be indicated by the SDMC. Non-compliance will be treated ‘as breach and
permission, so granted, will be revoked. | :

Corpn. (Jan.-2020)/SDMC{ 57}
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The § : ‘

CC)‘\?\/I;;\;I gr:jal,\l(lixﬁtswc}e ‘bﬁfe space for placement and opcrz.itional requirement for the
telecom company/s " }?"”Od of three years and minimum period of three months and the
Telecon T.RAI)ete‘W‘lCezp‘rowder will follow all relevant guldelx.qcs of Dc?partment of
operate ;he all ’tt dC mn 111»15 regard, If.the telecorp compan.y/serwce provider need to
telocom oo '9 e Fa‘nd after‘complenon of maximum period of thre.e years then the
period of 1pany/service provider can apply three months prior to expiry of three years

: 1e allotment and the request/application of the telecom company/service provider
will be treated ag AFRISH,

The location of the site will be finalized after conducting the joint survey with the SDMC
staff as well as the re

5 presentative from telecom company/service provider and the decision
of the SDMC will prevail.

1 Since the COW s a temporary structure and can be installed at the following
places :—

(a) Public places

(b) Markets,

(c) Parks,

(d) On Road sides,

(¢) Parking areas &

(f) Open spaces within Departments’ premises
‘(g) Any other place, as deemed fit by SDMC

For joint survey and finalization of the Jocation of the site, teams can be formed at
Zonal Level comprising of officials from Building Department, Maintenance Department,
R.P. Cell (for ‘a’, ‘W, ‘d’, ‘¢ & ‘g’ above), Land & Estate Deptt. (for ‘f* above),

Horticulture Department (for ‘c’ above) and representative from the respective telecom
company/service provider.

SDMC in its own capacity reserves the right to outrightly reject any application without
assigning any reason.

7. The maximum height of any structural element installed with COW will be upto 30 mtr.
above the ground level at any Jocation. -

R TR I AR
e T o A Y T e L e W T vl

8. The COW shall be installed for the enhancement of mobile signal and the SDMC will
reserve the right to ensure that there is no violation of the same,

R
9. The telecom company/service provider shall take the site on “As is where is basis”. | g
10. Afl th’é‘siteﬂs will be tentative and are subject to change of site by SDMC for which the :
telecom company/service provider will not seek any adjustment in the monthly rental i
charges or any claini, compensation, damages or any other consideration whatsoever. It P
will be the absolute discretion of the Corporation to direct re-location of the already L

~ allotted site in case of any need as may be deemed appropriate by the Corporation.

11, The infrastructure facilities such as electric connection shall be arranged by the telecom

company/service provider and the cost of electric connection including cabling, penal,
electric meter, electric charges and other ancillary charges, shall be borne by the company/
service provider, The telecom company/service provider will ensure that all the electric
wiring, gazettes are used and maintained properly and are in good conditions.

Corpn. (Jan~2020/SDMC [ 56 )
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As enquired from M/s. INDUS TOWERS LTD.,

who has been allotted Groiip-B' (52 sites) by

NDMC, the size for one CQW, in general is
5 mtr. x § mtr. or 269 sq.ft. S¢ the amount of
one COW of this size/area will be arqund
Rs. 91,200/~ with rate as Rs. 339/- per sq:ft.

per month. However, the requirement of size/

area from telecom company/service provider
may vary and as draft policy the maximum
area permitted for installation. of COW. is upto
50 sgm.

With reply to the afore-mentioned observations and as suggested by Law Deptt., the draft

~ policy was revised and sent to Finance Deptt. as well as Law Deptt. for vetting.

Finance Department vide its note dated 25-11-2019 observed that “Since the policy of COWs
has been drafted newly in the SDMC, the Finance is agree to the proposal of the department as. it has
been revenue earning potential for SDMC. However, the Finance suggestion are as under :—

1. Opinion of LAW Deptt. should be adhered to.

“Law Department vide its note dated 26-11-2019 observed that “Redrafted policy perused.
This is legally in Qrdver. The facts are to be verified by the Deptt.”

POLICY :

, Government of India, Ministry of Communication (Deptt. of Tgfecommunication) has notified
rules to regulate underground infrastructure (Optical Fiber) and over~grquﬁd infrastructure (Mobile Towers)
Rules vide Notification dated 15th November, 2016, which was puBIished in Gazette of India on 16th
November, 2016,

A perysal of the notification by the Law Deptt, shows that the SDMC being a local authority
is covered under the definition of appropriate authority and it can exercise the powers with respect to
framing of policies, terms and conditions within the rules framed by the Central Govt. and conditions
governing the license U/s 430 of the DMC Act, 1957.

As per the documents/information collected from the other departments/agencies and the legal -

opinion from the Law Deptt., South DMC, the powers conferred to South DMC being local body and
discussions with higher officers and representative of Telecom Qperators, the draft policy is prepared with
following conditions :— ‘

1. The Cellular on Wheels (COWs) shall be set up in public places like parking lots, parks,
markets, other vacant spaces and along road sides (wherever possible) etc.

2. The maximum area per COW shall be allotted upto S0 sq.mtrs. with maximym width upto
8 meters (including the space required for guy wires /anchor wires etc.).

3. The monthly rental charges for the land allotted for COW shall be @ Rs. 339/- (Rs. three

A hundred thirty nine only) per sq.ft./per month + applicable taxes (including co-sharing with

other Telecom Service Providers). The monthly rental charges for the land allotment shall

be enhanced after every three years @ 8% per annum, compounding on yearly basis.
Besides, the revision of rates will be within the absolute discretion of the SDMC.
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As per Clause 27 of the draftdocument,
penalty of 25% can be imposed  on
regularization of COWs installed without
permission. Finance is of the view that since no
policy was in existence as on date, penalty of
25% of the requisite permission fee can be
imposed after a cut off date as decided in the
policy or from the date of installation. However,
department can calculate and recover the
arrears from the present operations, if any at
the rate of Rs, 292/- per sq.ft./per month from
the date of installation as one-time measure.

As per Clause 8 of the draft document, SDMC
may also charge license fee with proper

Justification-and approval of competent authority.

Department is advised to incorporate the

. proposed rates accordingly.

May be vetted from Law Deptt.

. Ifany civic body in Delhi has floated tender/

allotted this work, the same rates may also be
explored as a benchmark.

Existing COWs on date of issue of this Policy
will have to pay arrears from the date of their
existence and if any COW installed without
permission after the-issue of this Policy then it
shall be regularized after payment of penalty
@ 25% over and above the monthly rental
charges. The rental charges as well as the
penalty will be charged on monthly basis.

The rates/charges will be fixed after approval
of the competent authority.

The draft policy was also sent to the Law
Deptt., certain corrections have been carried
out by Law Deptt. and accordingly, as
suggested by Law Deptt., draft policy has been
revised. /{

New Delhi"“é&Municipal Council had floated
tenderg for 156 sites, with maximum space as
50 sqm. or 538 sq.ft. area for each site, for a
period of three years.

The estimated cost for these 156 sites was
Rs. 99.84 crores for 3 years.

The cost per site for 3 years comes to
Rs. 64,00,000/- (99,84,00,000/156 = 64,00,000/-)

The cost per site per month comes to
Rs. 1,77,777.77 (64,00,000/36 = 1,77,777.77).

The cost per sq.ft. per month comes to
Rs. 330.44 (1,77,777.77/50 sqm. or 538 sq.ft.
= 330.44)

The awarded cost for 52 sites = Rs. 94,69,444/-

The awarded cost per site per month for
50 sqm,= Rs.1,82,104/-.

. The awarded cost per site per month per sq.ft.

=Rs,338.48
(1,82,104/538 = 338.48) (say Rs. 339/-)
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or gre of permission for placing COW on the land of Corporation
ate any right title of interest in favour of the applicant with absolute discretion

of the Corporati ir i i
0 the Corporation 1o dircet re-location of the same in case of any need as may be
cemed appropriate by the Corporation,

(iif) A specific condition for granting
shall not cre |

(iv) The .Corp.oration should also keep liberty to review the charges periodically as and when
the situation arises. ' o

o ‘ The c?epnr‘tmcm may drafl its preamble for placing it before the »compctént authority keeping
m view of the notification dated 15-11-2016 as well as the aforesaid legal opinion.

' The draft policy cc'nnnining, above opinion of Law was again sent to Law Department for
vetting. The Law Department vide its note dated 11-11-2019 observed that “The policy appears legallyin

ordc’r‘ .Funhcr, Law Department in its note dated 20-11-2019 stated that “There are certain corrections
carried in the draft. Needs revision.”.

The proposal containing drafl policy was also sent to Finance Department,

W}]ile, agreein_g with the proposal, the Finance Department in its note dated 21-11-2019, stated
that the following may be incorporated in the draft policy and placed before the competent authorities :—

S. No.

Observation of Finance Replf

As per the Government of India, Ministry of
Communications, monthly charges for the
space provided to mobile service provider on
the rooftops of Government building in Dethi
for erecting mobile tower shall be enhanced
after every threg years @ 8% per annum,
compounding on yearly basis. Since the above
notified base rates has been adopted for COW
as Rs. 292/- per sq.ft./per month, rates 1o be
charged in the year 2019 be calculated
accordingly.

Ministry of Urban Development, Govt. of India,
Office Memorandum issued vide No. 18016/2/
2015-PLII dated 8th March, 2016, which deals -
with fixatjon of licence fee in respect of the
Mobile Towers_te be erected on the rooftops
of the Govt. bﬁﬁ ings in Delhi, states that :

Vi ' .

“The issue regarding the fixation of licence
fee recoverable from the mobile service
providers for erecting mobile towers on the
roeftops of the Govt, buildings in Delhi are
under consideration in this Directorate.

It has now been decided to levy the licence
fee @ Rs. 292/- sq.ft. per month for the space
provided to Mobile Service Providers in the roof-
tops of Government*buildings. in Delhi for
erecting mobile towers. During the period the
allotment subsists, revision of licence fee,
excluding taxes, will be done every three years,
to be computed @ 8% per annum, compounding
on yearly basis, as per OM No. 18015/1/92-
Pol.III dated 16-3-1999.” :

This Q.M. talks about revision of licence
fee, excluding taxes, in case the allotment
subsists and there is no circular/order on this
issue in the year 2019 by the Ministry.of Urban -
Developritent, Govt. of India.
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4. As per mandate of the aforesaid rules, the SDMC is required to appoint a Nodal (,)fﬁc"r
for the purpose of the rules contained in the aforesaid notification to deal with the
contemplated policy of the Corporation.

5. The SDMC is also required to develop an electronic application process if the same has :
not been established by the State Govt.

6. Chapter-3 of the aforesaid notification contains a detailed list of supporting documem‘s to

e provided by the licensee in support of his application, the department may take into :

consideration while finalizing its list of documents required for processing applications for “
granting approval for COW under the contemplated policy.

7. The aforesaid notification empowers the SDMC to fix one-time administrative charges for
every application which shall not exceed ten thousand rupees. Therefore, the department

is-at liberty to fix the administrative charges which should not be over and above ten
thousand rupees. '

8. In addition to one time administrative expenses, the SDMC may also charge license fee as
it may deetned fit with its proper justification and approval of the competent authority. It
is significant to mention here that under Settlement Agreement arrived before Delhi High-

Court through mediation, the SDMC is entitled to recover Rs. 2 lacs for 5 years as license
fee.

Therefore, the Engineering Department may take into consideration this aspect

while giving its proposal to competent authority for enhancement of the license fee with
proper justification,

9. The SDMC may also recover the charges for the ground on ﬂhféh COW will exist.

s o e .
10. Rule 10 of the aforesaid rules inter alia provides the process of examination of application
which shall be a part.of any policy that may be cont}mplated by the department.

11. Tt may be noted that the Proviso of Rule 10 contains the deeming fiction of law providing

that if the SDMC fails to either grant permission or reject the same in writing within the
specified time, the permission is deemed to have been granted. Therefore, a strong
mechasism has to put in place for examination of all the applications and disposal of the
same within the specified time to avoid deeming fiction. '

12. The Law Department is of the opinion that the contemplated policy of the department

should be in conformity of the aforesaid notification containing the rules of over-ground
infrastructure (Mobile Towers).

In addition to above, the department may also ensure that the following terms and conditions
are appropriately incorporated/insetted in the contemplated policy

() A complete mechanism to deal with the defaulters of payment of license fee of cell

towers, charges of ground, along with absolute power to give direction for relocation of

- Towers in case of public inconvenience if any contingency arises to meet abligatory
functions of the Corporation under which the Corporation.

(i) Appropriate condition for indemnification of Corporation in case of any accident arising

out ofvinstabi’l'ity of structure of any accidental event resulting to any loss of lives or.
property. :
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2s0lution No. 259 Resolved that as proposed by the commissioner in his letter Mo, F. 33/R.P. O‘I
SDMC/575/C&C dated 4-12-2019 and recommended by the Standing Committee VigH
its Resolution No. 117 dated 18-1 2-2019, Policy for permission of setting ufh«

Comnmunication Cetlular Mabile Towers on Wheels (COWs) in South Dethi Municipal
Corporation areas, as-delailed in aforesaid letter, be approved.

_ The motion was carcied.

gection Dificer
secretary Office
South Delhi Municipal Corporat‘on
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SOUTH DELHI MUNICIPAL CORPORATION,
OFFICE OF THE ASSTTI. COMMISSIONER,
REMUNRATIVE PROJECT CELL,

Dr. Shyama Prasad Mukherjee Civic Centre (25™ Floor),
Jawaharlal Nehru Marg, New Delhi-110002

No.:- AC/RPC/SDMC/2021/D- |44 Dated:- |&[ o &1

155983

o) T

Permission Letter

M/s Indys Towers Ltd.,
Building No. 10, Tower-B,
4th Floor, DLF Cyber City,
Gurugram- 122002

Name of site: SDMC Park, F-Block, Hari Kunj, Opposite BSES, DDA Market, Hari Nagar, Ward

No. 10/S ( Longitude: 77.110966, Latitude: 28.620046)

With reference to your application received vide diary No. 80 dated 12.07.2021 and subsequent [.OI
(Letter of Intent) No. AC/RPC/SDMC/2021/D-149 dated 22.07.2021 issued by this office and after
receipt of payment of three months of advance Monthly Rental Charges/Monthly Fee and Security
Deposit equivalent to 2 months of Monthly Rental Charges/Monthly Fee in respect of setting up of
Communication Cellular Mobile Tower (GBM) Ground Base Monopole at SDMC Park, F-Block, Hari
Kunj, Opposite BSES, DDA Market, Hari Nagar, Ward No. 10/S ( Longitude: 77.110966,
Latitude: 28.620046), the Competent Authority is pleased to allow you to operate the said site from the
date of issue of this permission letter alongwith incubation period as mentioned in Para 30 below for a
period of Five years on monthly rental charges. The monthly rent will be charged from the date of
completion of incubation period, @ Rs. 50,000/- for an area of 10 Sq. Mtr./107.639 sq.ft.. on the. .
following terms & conditions: :

1

2)

The monthly rental charges/monthly fee for the site allotted for COW/MBTS/GBM shall

be @ Rs.339/- (Rs. Three Hundred Thirty Nine only) per sq.ft./per month + applicable -

taxes (including co-sharing with other telecom company/telecom service
provider/infrastructure provider-I(IP-1)). The monthly rental charges/monthly fec shall
be enhanced after every three years @ 8% per annum, compounding on yearly basis.
Besides. the revision of rates will be within the absolute dis¢retion of the SDMC.

SDMC will provide bare space for placement and operational requirement for the
COW/MBTS/GBM. The telecom company / service provider /infrastructure provider-
[(IP-1) will follow all relevant guidelines of Department of Telecom, TRAI, etc.in this
regard. If the telecom company / service provider / infrastrycture provider-I (IP-I) need
ta anarnta the allatted land after comnletion of maximum veriod of three vears then the



the said notice period, the permission shall stand terminated/revoked and security deposit
will be refunded accordingly.

4) The maximum height of any structural element installed with COW/MBTS/GBM will be
upto 30 mtr. above the ground level at any location.

5) The COW/MBTS/GBM shall be installed for the enhancement of mobile signal and the
SDMC will reserve the right to ensure that there is no violation of the same.

6) The telecom company / service provider /infrastructure provider-1(IP-1) shall take the site

j R on “As’is where is basis”. _

' 7) All the sites will be tentative and are subject to change of site by SDMC for which the
telecom company / service provider /infrastructure provider-I(IP-[) will not seek any
adjustment in the monthly rental charges/monthly fee or any claim, compensation,
damages or any other consideration whatsoever. It will be the absolute discretion of the
SDMC to direct re-location of the already allotted site in case of any need as may be
deemed appropriate by the SDMC.

8) The infrastructure facilities such as electric connection shall be arranged by the telecom
company / service provider / infrastructure provider-I (IP-1) and the cost of electric
connection including cabling, penal. clectric meter, electric charges and other ancillary
¢harges, shall be borne by telecom company / service provider /infrastructure provider-
[(IP-1). The telecom company / service provider /finfrastructure provider-I(IP-1) will
ensure that all the electric wiring, gazettes are used and maintained properly and are in
good conditions.

9) No excess space will be covered by the telecom company / service provider /
infrastructure provider-I(IP-1) on any pretext. (It will be the absolute discretion ot SDMC
to determine and allow the space upto 50 sq.mturs.).

10) The telecom company / service provider /infrastructure provider-1(IP-1) at its own cost
shall take the necessary statutory permissions/certificates if required for the same from
any other agency or deptt. as per law:-

a) The telecom company / service provider /infrastructure provider-I(IP-1) will
indemnify the SDMC to keep harmless from all losses / damage/ fire.

b) As per guidelines of Department of Telecommunications (DoT), a copy of application
for Standing Advisory Committee on frequency Allocation (SACFA) clearance
acknowledged by WPC Wing of Department of Telecommunication, Govt. of India
with registration number for the individual location will be submitted along with the
application for new towers in the SDMC and the SACFA clearance, when obtained
will be submitted within 6 months of granting permission. The self-declaration in this
regard will be submitted by the applicant. In case of éxisting mobile towers the
SACFA clearance, wherever available, will be submitted alongwith the application in
the SDMC.

11.The telecom company / service provider /infrastructure provider-I(IP-1) shall |
install/operate the COW/MBTS within the designated site and shall maintain the same in
‘neat and sanitary conditions and comply with all applicable laws of the country.
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I(IP-T) only and the SDMC will have no legal obligations or liabilities towards the
injured. Telgcom company / service provider /infrastructure provider-I(IP-1) will
indemnify and can be indemnified by the SDMC for any losses on this account.

14, The telecom company / service provider /infrastructure provider-I(1P-1) will ensure that
fire detection, lightening and special measures are installed at the applicable site and are
kept in good condition.

15. The telecom company / service provider /infrastructure provider-I(IP-I) agrees
voluntarily "and unequivocally to provide un-fettered access to the authorized
representative of the SDMC for inspection at any time and agrees voluntarily and
unequivocally to abide by and comply with all instructions as may be indicated by the
SDMC. Non compliance will be treated as breach and pcmmslon so granted, will be
revoked.

16. Encroachment: The telecom company / service provider /infrastructure provider-1{IP-1)
will strictly not encroach upon any area and shall restrict to allotted site only. In case, the
telecom company / service provider /infrastructure provider-1(IP-1) encroaches upon the
public land. the SDMC reserves the right to revoke the permission and forfeit the interest
free performance security.

7. Security arrangement: The telecom company / service provider /infrastructure provider-
I(IP-1) will ensure safety and security of the equipments installed at the allotted sites and
will be responsible for safety and security of the sites. The SDMC in any case will not
take any responsibility of theft/ loss.

18. No Signage: The telecom company / service provider /infrastructure provider-1(IP-I) can
install mandatory non-commercial signage only, as per provisions of Department of
Telecommunication notification dated 15.11.2016. which was published in Gazette of
India on 16.11.2016, since this Policy is based on the said Notification. In case, the
telecom company / service provider /infrastructure provider-1(IP-1) installs any type of
signage(s) other than mandatory non-commercial, for any purpose inside/or outside the
sites. a fine of Rs.10.000/- (Rupee Ten Thousand) per day per site will be imposed upon
telecom company / service provider /infrastructure provider-I(IP-I) for a maximum
period of seven days, after which SDMC reserves the right to revoke the permission w.r.t.
such site(s) without any notice/communication.

19. Compliance with the Law: The sites and the fixtures and the appurtenances thereto
conform to every applicable requirement of law or duly constituted authority or the
requirements of the carriers of all insurance on or relating to the sites. The telecom
company / service provider /infrastructure provider-1(1P-I) at its sole risk and expense. at
all times. during the term thereof promptly comply with all such requirements. The
telecom company / service provider /infrastructyre provider-I(IP-1) shall comply with all
applicable statutes, rules and regulations of central, state governments, municipal bodies.
amd Al annlinahia milas and alen reonlations of the Delhi Fire Department. The telecom
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22.

23.

24

The COW/MBTS/GBM may include the base of the tower on Wheels subject to
fulfilment of the safety measures and structural stability.

The telecom company / service provider /infrastructure provider-I(IP-1) shall ensure the
safety guidelines issued by DoT in letter & spirit.

After expiry of the period of permission due to efflux of time or termination of the
permission whichever is earlier. a 15 days period will be provided to the telecom
company / service provider /infrastructure provider-1(1P-1) to remove its material from
the sites and peacefully handover the vacant sites.

The telecom company / service provider /infrastructure provider-I(IP-1) shall vacate the
sites by taking away all its articles and hand over the vacant sites before such period
otherwise the SDMC shall have the right to seize these material. Unauthorized
oceupancy charges (equivalent to twice the monthly rental charges/monthly fee) will be
levied after expiry of such 15 days Grace Period.

Transfer: The telecom company / service provider /infrastructure provider-1(IP-1) during
the tenure of permission shall not transfer, assign or part with the sites or any portion
thereof permanently or temporarily to anvbody else and shall not be allowed to take any
person to share the towers, except in accordance with this permission, without the prior
permission of the SDMC.

. Assignment and Subletting: Any form of assigning the right to the permission or

subletting the whole or part thereof of the sites. will strictly not be allowed at any point
during the period of permission and violation of the same. will lead to the revocation of
the permission, with the SDMC reserving the right to forfeit all interest free performance
security and payments made.

. Duration of permission period: - The permission would remain applicable subject to

fulfilment of the terms and conditions, and such permission should expire with efflux of
time. The monthly rental will be charged from the date of issue of permission letter.

. Compliance with applicable " Laws: The telecom company / service provider
/finfrastructure provider-1(IP-1) shall bear all salarics. wages. bonuses. payroll taxes or
accruals including gratuity. superannuating. pension and provident fund contributions.
contributions to worker’s compensations funds and employees state insurance and other
taxes and charges and all fringe and employee benefits including statutory contributions
in respect of such personnel as per law and it is agreed they shall at no point of time be or
construed to be employees of the SDMC and the telecom company / sérvice provider
/infrastructure provider-I(1P-1) shall be solely responsible for compliance with ali Labour
laws which shall include ‘all liabilities of the Provident Fund Act, ESI Act. Workmen’s

”~
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- 30. Incubation Period:-30 days incubation period. excluding the day of issuance of
permission letter, is allowed to you for carrying out works relating to installation of
COW/MBTS/GBM. However, the monthly rental/monthly fee will be charges from 31%
day excluding the day of issuance of permission letter or from the date of actual
installation/operation of COW/MBTS/GBM whichever is earlier. In the case of
regularization of existing COW/MBTS/GBM no incubation period will be allowed.

31. Payment Terms:
FEE STRUCTURE__,
The advance amount equivalent to three months rental charges/monthly fee paid by the

telecom company / service provider /infrastructure provider-I(IP-1) shall be adjusted
towards the monthly rental charges/monthly fee for first three months, Thereafter, the

‘ telecom company / service provider /infrastructure provider-1(IP-I) shall submit to the
SDMC. the advance monthly rental charges/monthly fee per month for each site and
other dues, if any. on or before 7™ day of the month.

Non-payment of monthly rental charges/monthly fee and other dues within the prescribed
date will constitute breach of the terms of permission and shall render the permission
liable to be revoked. Besides, the telecom company / service provider /infrastructure
provider-1(1P-1) shall pay an interest @ 15% per annum on the amounts of permission
and other dues payable remaining outstanding after the due date and falling in arrears.
Interest shall continue to accrue till the monthly rental charges/monthly fee and other
dugs are finally squared up. Such interest shall be charged for the full month if the
payment of monthly rental charges/monthly fee and other dues are not made by the due
date with arrears. if any. In case. payment remains outstanding for a maximum period of
45 days, the permission shall stand terminated.

This allotment will be governed by the policy of South Delhi Municipal Corporauon on
COW/GBM (Communication Cellular Mobile Towers on Wheels/Ground Base
Monopole) and DOT (Department of Telecommunication) Notification dated 1s™
November, 2016, which was published in Gazette of India on 16" November, 2016.

r
1608 £
Assistant Commssuoner

) (R.P Cell)/SDMC

Taken Qver

Handed Qver

Name & Signature of authorized person
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Item No. 05 } ' (Court No. 1)

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

(By Video Conferencing)

Qriginal Application No.232/2022
(I.A. No.73/2022)

Gautam Nagar Residents Association Regd. Applicant

Versus

Commissioner, SDMC & Ors.: . Respondent(s)
Date of hearing: 19.07.2022

CORAM:  HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSQN
HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDIGIAL MEMBER
HON’BLE PRQF, A. SENTHIL VEL, EXPERT MEMBER

Respondent(s): Mr. Anil Hooda, Advocate
Mr. Narender Pal Singh, Advocate for DPCC

ORDER

1. Grievance in this application is that M/s Indus Tower Ltd. has been
allowed to construct a mobile téwer in ‘Sadbhawna Park, Opposite

Gulmohar Enclave Gate No. 4, Gautam Nagar, Ward No. 62/, New Delhi.

2. Vide order dated 08.04.2022, the Tribunal sought a factual report

from a joint Committee comprising of Delhi Pollution Control Committee

_(DPCC) and District Magistraté", South Delhi and also sought response from

project proponent (PP}~ R-4.

3. Accordingly, report has been filed by DPCC on behalf of the joint

Committee as follows:-
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“At the outset in the presence of above mentioned officers/ officials joint
inspection is carried out and it has observed that a Mobile Tow_ef of Indus
Company s installed in the park of SDMC (Horticulture) measuring abozft
3500 Sq. Yards. Sh. Naresh Sharma (contact person of the compa.ny)‘ is
contacted over phone and he is directed to provide necessary permission
of SDMC for installation of Mobile Tower. Local residents of the area
namely Sh. Satpal, Sh. Bhanu Prashad and Sh Preetam Singh and
others are present at the site and they have expressed their
problem/ concern to the joint inspection team regarding evening/ morning
walk and other public related activities. Details of permission with
respect to installation of Mobile Tower in the park may be asked from
SDMC. Photogrphs relating to Joint Inspection are enclosed.”

4, The report further mentions the action taken to be as follows:

“4. That DPCC, on 15/05/2022 has asked SDMC to specify its policy
Jor installation of mobile towers in parks and the status of the parks/
site in question regarding permissibility of mobile tower here. Copy of
the email dated 15.05.2022 is annexed herewith as Annexure-Il. The,
reply from SDMC is still awaited.

5. That this Hon’ble Tribunalin OA Number 61 of 2012 titled as, “Dr.
Arvind Gupta & others Versus Union of India and others” vide .
Judgment dated 10.12.2015 categorically hold that:

33. In view of the above discussion, we are of the considered
view that radiation i.e. emission of electromagnetic waves from
the towers constructed by the respective respondents does not
Jall within the ambit, scope and jurisdiction vested in this
Tribunal under the provisions of the NGT Act with reference
Environment (Protection) Act, 1986.

6. That, the answering respondent vide its letter dated 17.05.2022
forwarded the present. Original Application to the South Delhi
Municipal Corporation and Department of Telecommunications,
Ministry of Communications, Government of India for taking further
necessary action under intimation to this Office. Copy of the letter
dated 17.05.2022 is enclosed herewith as Annexure-IIL” ’

5. From the aﬁove, it is seen that DPCC has merely passed on its
responsibility to the SDMC, ignoring the fact that no mobile tower can be
allowed to be installed in a park. Question is ;'101: of radiation dnly bug of
misuse of open area such as park which is facility for the residents. No

response has been filed by the PP inspite of opportunity available.

6. - In view of above, the DPCC may take further action for compliance
“of environmental norms by exercising its coercive measures. Apart from

DPCC, the Commissioner, Municipal Corporation, Delhi has also to take

R s v
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remedial action in the matter to ensure that the park is not used for any
non-conforming purposes. If necessary, the said Authorities may take

Police help for execution of this order.

7. The Commissioner, Municipal Corporation, Delhi and DPCC may file

their action taken reports in the matter within one menth by email

- at judicial-ngtégov.in preferably in the form of searchable PDF/ OCR

Support PDF and not in the form of Image PDF with the Registrar Gehera_l

of this Tribunal within one month. If found necessary, the same may be .

placed before the Bench.

Subject to above, the Application is disposed of. I.A. No.73/2022 will

also stand disposed of.

A copy of this order be forwarded to the DPCC ahd the

Commissioner, Municipal Corporation, Delhi by email for compliance.

Adarsh Kumar Goel, CP
Sudhir Agarwal, JM

Prof. A. Senthil Vel, EM

July 19, 2022

Original Application N9.232/2022
(ILA. No.73/2022)

AB
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Item No. 05 Court No. 1

BEFORE THE NATIONAL GREEN TRIBtJNAL
PRINCIPAIL, BENCH, NEW DELHI

(By Video Conferencing)

Review Application No. 27/2022
IN
Qriginal Application No.232/2022
"WITH
M.A. No. 62/2022
IN
" Qriginal Application No.232/2022
- WITH
M.A. No. 64/2022 & M.A. No. 65/2022
IN .
Original Application N0.232/2022

Gautam Nagar Residents Association Regd Applicant
Versus
Commissioner, SDMC & Ors. ™ " Respondent(s)
M/s. Indus Towers Ltd.: . Review Applicanf
Vasant Vihar Welfare Association: . Applicant in M.A. Nos.
‘ 64/2022 & €5/2022

Date of hearing: 20.09.2022

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON’BLE PROF. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Ms. Ekta Mehta and Ms. Arya Suresh Nair, Advocate for Applicant ‘
‘ (Vasant Vihar Welfare Association) in M.As 64-65/2022
Respondent(s): Mr. Narender Pal Singh, Advocate for DPCC

ORDER
1. This Application seeks review of order of this Tribunal dated

19.07.2022 passed in O.A No. 232 of 2022, B3'1 the said order, the Tribunal

R R il £ e L L e e e T R Y L - LRI EPRY
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considered the grie\}ance against construction of a mobile tower in
Sadbhawna Park, Opposite Gulmohar Enclave Gate No. 4, ‘Gautam Nagar,
Ward No. 62 / S, New Delhi. The Tribunal sought a factual report from a
| joint Committee comprising of Delhi Pollution Control Committee (DPCC)
and District M‘agist'rate, South Delhi and cdns.idering the report filed by the
DPCC that the matter was referred to SDMC for further action, the Tribunal
required the Commissioner, Municipal Corporation and DPCC to file to file
action taken report. Report filed by the MCD is that the review applicant

has been directed not to use the park for mobile tower.

2. The review applicant has submitted that the issue of radiation is not
'in the jurisdiction of this Tribunal. As per policy of the' SDMC, mobile

towers can be set up on public lands owned by the SDMC, including parks.

3. Though as per' Rules, review applicant is to be considered by
circulation unless directed otherwise, the mater was directed to be listed

in open court with intirnation to the counsel. Yesterday i.e. on 19.09.2022,

the fnatter was argued on behalf of the re&iew applicant by Ms. Kanika
Agnihotri, Advocate. After argurhentg, on counsel’s oral request, hearing
was directed to continue today. However. instead of Ms Agnihotri
continuing, Shri Gopal Jain, Senior Advocate wanted to arguelafresh which

-is not permissible. Once the rriatter has been substantially heard, another

counsel cannot be allowed to enter appearance to argue the matter affesh,

4, We are. unable to .accépt'the cOntenﬁon that this Tribunal has no
jurisdiction to consider issue of park béfng allowed to be used for a
comirhercial purpose in violation of law laid down inter alia in M.C. Mehta
v. Union of India, (2009) 17 SCC 683 and 6rde"r"s of Delhi High Court dated
03.08.2018 in W.P.(C) 7266/2017 in Rishu Kant Sharma Vs. Union of India

And Ors and order dated 02.09.2009 in v%/'.P.(C) 501/2006 Patanjali

[ Y S Y
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Shiksha Sansthan Delhi (Regd.) Vs. Lt. Governor and ors. It cannot be said
that no environmental issue is involved. Reference may be made only to
Aam Admi Manch (2021) 11 SCC 566, Mantri Techzone, (2019) 18 SCC
494 to the effect t_hat‘t'his Tribunal can be pass preventive and remedial

orders for protection of enviro_r}ment.

3. As regards permissibility of installing fnobile towers in parks, it has

been categorically held that doing so is non conforming use. The parks can

be used only for recreational purpose as per master plan. Relevant éxt,racts

from the order of the Hon'ble Supreme Court in M.C. Mehta v. Union of India

(supra) is as follows:-

“4. The second point raised by Mr Mehta is that a large number of
parks in the city are being used for construction of marriage
pandals and for hosting other functions, etc. According to Mr
Mehta, the frequent use of parks for such purposes, is

bound to degrade the environment and the utility of the

parks as a recreation for the public.

6. We agree with Mr Mehta that the recreational and other
aesthetic uses of the parks cannot be curtailed. Mr Mehta
is also correct that the permitted use of the parks being
recreqtion -under the master plan, it cannot be permitted
SJor any other use .... . . o

6. Relevant extract from the order of the Delhi High Court in Rishu Kant

Sharma (Supra) is as follows:-

«..recreational and aesthetic uses of district parks ought not
to be curtailed, by permitting them to be used for social,
cultural, commercial or other functions etc., for the reason
that the same has the effect of degrading the environment and
undermining the uti lzty of such parks as a source of recreation
Sfor the general public; the DDA is restrained from permitting
activities such as social, cultural, commercial, marriage or
other functions ete. in the subject district park, till further
orders.”

W
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7. Further, in Patanjali Shiksha Sansthan Delhi (Regd.} (supra), it was
held:-

“Delhi Development Authority has filed an affidavit in which it has
stated that it has presently about 3000 parks under its jurisdiction
and out of the said parks, DDA is using only 24 parks for marriage
and social functions. In the said affidavit, it has been further stated
that as on date, DDA has constructed 60 community halls and it is in
the process of constructing another 41 additional community halls out
of which 17 are under construction and 24 are under different stages
of planning. Keeping in view the aforesaid facts, we direct that beyond
31st December, 2014 the said 24 parks under DDA’s
Jurisdiction shall not be used for so¢ial, cultural and marriage
Sfunctions.”

8.  In Bangalore Medical Trust v. B.S. Muddappa, (1991) 4 SCC 54, it was

observed:

“Public park as a placé ‘reserved for beauty and recreation was
developed in 19th and 20th century and is associated with growth
of the concept of equality and recognition of importance of
common man. Earlier it was a prerogative of the aristocracy and
the affluent either as a result of royal grant or as a place reserved
for private pleasure. Free and healthy air in beautiful surroundings
was privilege of few. But now it is a, ‘gift from people to
themselves’.- Its importance has multiplied with emphasis on
environment and pollution. In modern-planning and development
it occupiés an important place in social ecology. ...Absence of open
space and public park, in present day when urbanisation is on
increase, rural exodus is on large scale and congested areas are
coming up rapidly, may give rise to health hazard”

9. Again, in Lal Bahadur vs. UP, (2018) 15 SCC 407, same view was

taken referring to public trust doctrine and precautionery ‘principles of

environment law.

10. In view of above, we do not find any merit in the review application

which is dismissed.

11.  M.A. No: 64/2022 & M.A. No. 65/2022 have been filed by the Vasant
Vihar Welfare Association aftet disposal of the present matter in respect of

mobile tower at a different location which is not the subject matter of the

1A Am ANAA A A
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present matter. The same being not maintainable is dismissed as

withdrawn on prayer of learned Counsel for the applicant in the said MAs.

Adarsh Kumar Goel, CP
Sudhir Agarwal, JM

Prof. A. Senthil Vel, EM

September 20; 2022

Review Application No. 27/2022

IN Original Application No.232/2022

WITH M.A. No. 62/2022

IN Qriginal Application N.232/2022

WITH M.A. No. 64/2022 & M.A. No. 65/2022
IN Qriginal Application N¢.232/ 2022

AB
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IN THE HIGH COURT OF DELHI AT NEW DELHI
CM(M) 1380/2022 |
M/SINDUS TOWERSLTD. ... Petitioner

Through:  Mr. V. Lakshmikumaran, Ms. Kanika

Agnihotri, Ms. Snehal K., Mr.
Yogendra Aldak -and Ms. Bhavya
Shukla, Advocates

Versus

GAUTAM NAGAR RESIDENTS ASSOCIATION

" REGD.&ORS. -~ . Respondents

0/0

Through:  None

CORAM: .
HON'BLE MR. JUSTICE TUSHAR RAO GEDELA
ORDER
09.12.2022

[ The proceeding has been conducted through Hybrid mode |

CM No.53434/2022 (Exemption)

1. Allowed subject to all just exceptions.

CM(M) 1380/2022 and CM No.53433/2022 gsta)g‘ )

| 2. Petitioner impugns order dated 19.07.2022 and order dated

20.09.2022 passed by National Green Tribunal (hereinafter in short,

referred to as the ‘TriBunal’) in O.A. 232/2022 and Rcviéw

Application No.27/2022 respectively.

3. By way of the impugned order dated 19.07.2022, the Tribunal |

has directed the Commissioner, Municipal Corporation of Delhi and

the DPCC to' take action in accordance with directions passed in the

CM(M) 1380/2022 _ I
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impugned order and directed removal of the cell tower of the
Petitioner, which is installed at Sadbhawna Park, Opp. Gulmohar
Enclave Gate No.4, Gautam Nagar, Ward No.62/S, New Delhi.
4. Mr. Lakshmikumaran submits that the Tribunal while passing
the impugnéd order overlooked the fact that it did not have
jurisdiction at all to entertain the /is. Learned counsel also submits that
~ the Petitioner héd relied upon the judgment rendered by four-Member
' .Beflch. of the NGT in the case of Dr. Arvind Gupta v. Union of India
and Ors. and other batch ‘matters, pronounced on 10.12.2015 in O.A.
61/2012, which had concluded that the Tribunal would not have any
jurisdiction in respect of any activity which do not fall within Section
14 of the NGT Act.
5. This judgment was also brought to the notice of the Tribunal.
6. Learnéd counsel submits that the learned Tribunal overlooked
the binding decision rendered by a larger Bench of the Tribunal in the
 case of Dr. Arvind Gupta (supra). Learned counsel referred to a.
judgm‘entlrendered by this Court in Indus Towers Ltd. Vs. North Delhi
" Municipal Corporétion, ‘2022 SCC Online Del 568 in support of his

submissions.

7. Learned counsel élso refers to the judgment rendered by the
Division Bench of .the Allahabad High Court in the case of Residents
Welfare Associates vs. Union of India and Ors., WP(C)
No.16888/2022, rendered on 11.11.2022 whereby in a similar case
pertaining to the Petitioner herein, the Division Bench had considered

the case of Smt. Asha Mishra vs. Union of India and Ors., 2016 (4)

o R R K B 0 N e marota 1t Fk g g P

- AWC 3427 wherein the allegation regarding the ill effects of the

Signatuge’ Not, Verified .
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radiation on human health arising out of installaﬁon of .mobile cell

towers was found to be without merits. Relying on the said judgment,
the Division Bench upheld the view that there is no evidence that the
‘installation of cell tower would cause any ill effects on the human
health. | |

8.  Learned counsel also relies upon judgment reﬁdered by
Division Bench of this Court in Kapil Chaudhary and Anr. Vs. Union
of India and Ors, (2016) SCC Online Del. 2558 and draws the
attention to para 12 to sﬁbmit that the Tribunal not only exceeded its

jurisdiction but élso qverlooked the judgments rendered by a Division
' Bench. of the Allahabad High Court as well as that of this' Court apart
.from the judgment rendered in the case of Dr. Arvind Gupta (suprd)
and has committed matér'ial irregularity in passing the irnpﬁgned
orders. |
9. There is no representation on behalf of the Respondents. Mr.
Lakshmikumaran submits that they have been served copies in
advance. | | 4'

10.  Be that as it may, for the purpose of preliminary hearing, this

Court has to consider whether prima facie there is any substance in .
the arguments put forth by learned counsel for the Petitioners.

“11.  The foremosf aspect which comes to the mind of this Court is
that when a larger Bench judgment is rendered by either a Court or
any Tribunal, it would be in line with judicial diséipline and propriety
to follow the same unless there are factors, relevant to the issué, on .

the basis whereof the same can be distinguished.

12. This Court has considered the judgment rendered in the case of

. Signature Not, Verified

Digially Sgre CM(M) 1380/2022 3
By VINOD KLOMAR :
Signing Datery 3.12.2022
13:01:00 °
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Dr. Arvind Gupta (supra) and relevant paragraph to the issue involved

is extracted hereunder :-

“28. From the provisions of the various acts that we
have reproduced above, it is clear beyond doubt that the
radiation from electromagnetic waves resulting from
such towers is not explicitly covered in any of the
schéduled acts to the NGT Act. In fact, even under the
NGT Act, relevant definition under provisions do not
refer to the radiation specifically..”.

Para 33 of the said judgment is also relevant to the issue in

dlspute Wthh is extracted hereunder :-

“33 In view of the above discussion, we are of the
considered view that radiation ie. emission of
electromagnetic waves from the towers constructed by
the respective respondents does not fall within the
ambit, scope and jurisdiction vested in this Tribunal
under the provisions of the NGT Act with reference
Environment (Protection) Act, 1986.”

13.  From the above péragraphs, it is clear that four-Member Bench

of the Tribunal had categorically concluded after a detailed diécus‘si(m'

on various aspects.that the emission of electromagnetic waves from

the towers constructed by Institutions/Companies like the Petitioner

and other similarly situated companies do not fall within the ambit,

scope and ju'risdicﬁon vested in the Tribunal under the provisidns of
the NGT. This was rendered with reference to the Environment
(Protection) Act, 1986.

14.  Coming next to the case rendered by a Coordinate Bench of this

Court in the matter of Indus Power Ltd (supra), the Co-ordinate

CM(M) 1380/2022 ' 4
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Bench had in fact reiterated the finding rendered 'by a ‘Division Bench.
of thls Court in Kapil Choudhary (supra) and held as under -

“10. Further, it may be noticed that the objectzon raised
by the residents that the tower is likely to cause harm to
children, old people and pregnant women is no longer
res integra as by judgment dated 26.04.2016 a Division
Bench of this Court in W.P. (C) No. 5550/2015 titled
Kapil Chaudhary & Anr. Vs. Union of India & Ors. has
categorically held that there is no scientific data
available to show that installation of mobile phone
tower and emission qf waves by the said tower is in
anyway harmful for the health or hazardous to the
health of citizens. There is no conclusive data to the said
effect.

11. The Division Bench in Kapil Chaudhary (supra) was
considering a public interest petition seeking removal of
the mobile towers installed in residential area. The
ground raised in-the petition inter alia was that the
presence of the towers will cause diseases on account of
radiation that is emitted. The Union of India had filed a
Counter Affidavit therein stating that “many studies .
have been conducted on the health hazard of radiations
of mobile phone towers/networks. These studies have
been conducted under the aegis of WHOQ. The studies
have concluded that there .is no conclusive scientific
evidence of adverse health effects due to low level of RF
emission from mobile phone towers.” :

12. The Division Bench after conszdermg several
Judgments of various High Courts wherein szmzlar pleas
haa’ been re]ected held as under:

“12. In view of the above, it is clear that there is
no.  scientific data available to show that
installation of mobile phone towers and the
emission of the waves by the said towers is in any

Siglxatqre'Not'Veriﬁed ' . .
 DigitaiYgte CM(M) 1380/2022 | s
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way harmful for the health or hazardous to the
health of citizens. There is no conclusive data to
the said effect. The petitioner has not been able to
produce any data whatsoever showing any such
harmful effects on the health of human beings.
The petitioner has also not been able to show
violation of any norms by the respondent.”

13. In view of the above, the work stop notice issued by
the respondent Corporation, solely on the ground of the
above referred complaints received from residents, is
not sustainable. Accordingly, the work stop notice dated
27.08.2021 is quashed.”

"15. It appears that in pursuance of the directions issued by the
Tribunal, the Municipal - Corporation of Delhi by letter dated
22.08.2022 informed the Tribunal as well as the p’vresent Petitioner that
the subject site park is not to be used for any non-conforming purpose
and thereby directing the Petitioner to remove the mobile tower from
the subject site.

16.  Mr. Lakshmikumaran referred to page 269 to submit that based
on the impugned order, a deluge of applications are now being filed

before the Tribunal against the present Petitioner seeking removal of |

. the Cell towers from different locations in Delhi.
17. Be that as it may, that is not the subject matter of the present

petition and therefore, no orders are expected to be passed thereon.

18. After having heard Mr. Lakshmikumaran and considering all

the judgments, it appears, prima facie, that the learned Tribunal has

overlooked the law on the said subject and mis-directed itself while

passing the.impugned orders. The issue with respect to the installation

Signatqre"[*fo Verified
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of the cell towers, the apprehension of ill-effects on the health of
human lives as well as the larger issu¢ as to whether the Tribunal had
any jurisdiction to pass any such order, as the impugned Qne, needs.
_consideration. . | o

19.  Issue notice to the Respondents of the CM(M) 1380/2022 as

| well as CM APPL.53433/2022, by all prescribed modes, additionally
| through counsel appearing before the Tribunal, retyrnable on
11.07.2023. | -

20.  Reply be filed within four weeks. Rejoinder thereto, if any, be
filed within four weeks thereafter. |
21.  In the meantime, Aimpugned order dated 19.07.2022 passed ih
O.A. No.232/2022 and order dated 20.09.2022 passed in Review'
Application No0.27/2022, case titled as Gautam Nagar Residents
'Associatio‘n Regd. Vs. Coinmissioner, SDMC and Ors., passed by the
Tribunal are stayed and Gonsequently, the order date 18.08.2022
issued by Municipal Corporation of Delhi annexed at page 121 of the

paper book is also kept in abeyance till further orders.

TUSHAR RAO GEDELA, J.

DECEMBER 9, 2022/yg
Signature’ Not, Verified o : .
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